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I.
A.

STATEMENT OF CASE

Nature of Case.

This case arises from a property insurance claim made by Appellant Jackson Hop, LLC,
(hereinafter ''Jackson Hop") following a September 16, 2012 fire that occurred at a hop drying
facility owned by Jackson Hop and located in Wilder, Idaho. The fire completely destroyed the
facility and the equipment therein. Following the fire, Jackson Hop and its insurer, Farm Bureau
Mutual Insurance Company of Idaho (hereinafter "Farm Bureau''), could not agree on the value
of the damaged property and Jackson Hop initiated a lawsuit, which was stayed in favor of
arbitration. After a four day hearing, an arbitration panel awarded Jackson Hop $740,000.00 for
its destroyed facility and $315,000.00 for its destroyed equipment-an amount in between the
valuations provided by the parties' experts. Jackson Hop has since requested prejudgment
interest on the amount awarded to it by the arbitration panel, even though the arbitration panel
did not award prejudgment interest and the amount Jackson Hop requested was neither liquidated
nor ascertainable by mathematical computation.
B.

Course of Proceedings.

On June 18, 2013, Jackson Hop filed its Complaint, seeking payment of the amount due
under the policy, agreeing to arbitration, and naming an arbitrator. R. Vol. I, pp. 4-10. The
parties subsequently stipulated to a stay of this action pending arbitration. The focus of the
arbitration concerned the appropriate amount justly due to Jackson Hop for the actual cash value
of the building improvements and equipment lost as a result of the fire.
An arbitration hearing was held February 10-13, 2014, before a panel of three arbitrators.

On February 21, 2014, the arbitration panel issued its decision awarding Jackson Hop a total of
$1,055,000.00, comprising $740,000.00 as the actual cash value of the building improvements
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and $315,000.00 as the actual cash value of the destroyed equipment R. Vol. III, pp. 355-359.
The panel did not address or award prejudgment interest or costs. R. Vol.
On March

m, p. 359.

2014, Jackson Hop filed a Motion for Attorney Fees, Costs and

Prejudgment Interest, along with a supporting affidavit and memorandum. R. Vol. I, pp.11-60.
In response, Fann Bureau filed a Motion to Disallow Plaintiffs Claim for Attorney Fees and
Costs, along with its supporting affidavit and briefing. R., Vol. I, pp. 61-91, Vol. II, pp. 92-269,
and Vol. III, pp. 270-421.

On May 19, 2014, the District Court entered its Memorandum

Decision and Order, and pertinent to the present appeal, denied Jackson Hop's Motion for Costs
and Prejudgment Interest. R. Vol. III, pp. 422-437. On June 20, 2014, Judgment was entered in
the case. R. Vol. III, pp. 438-439.
C.

Statement of Facts.
Jackson Hop is an insured of Farm Bureau pursuant to a Farm and Ranch Squire policy

(policy no. 0l-+-027346-01) for the policy period March 4, 2012, to March 4, 2013. R. Vol. II,
p. 99. Jackson Hop's hop drying facility was insured under Section I (Property Insurance),
Coverage E of the policy, which provides insurance for "additional buildings'' identified on the
policy declarations. R. Vol. II, pp. 116-159. With respect to additional buildings insured under
Coverage

the Farm Bureau policy states:
COVERAGE E - ADDITIONAL BUILDINGS
The Declarations describes your dwellings, buildings, fences, and
structures, which we cover under Coverage E.
1.

Buildings. Coverage on buildings includes their permanent
fixtures and attached sheds, but excludes fences.

****
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R. Vol. 11, p. 128. The policy's loss settlement provisions under Section I - Conditions, provide
as folJows with respect to buildings insured under Coverage

SECTION I CONDITIONS

****
4.

Loss Settlement. Subject to the applicable limits stated in
the Declarations, in the policy booklet, or in any applicable
endorsement, covered property losses are settled as follows:
a.
Personal property, structures that are not
buildings, farm personal property, and buildings
insured under Coverage E, at actual cash value at
the time of loss but not exceeding the amount
If repair or
necessary to na,air or replace.
replacement results in better than like kind or
quality, the insured must pay for the amount of the
betterment (Underline emphasis added.)

****
R. Vol. II, p. 128. Thus, the question for decision by the arbitration panel was the amount due to
Jackson Hop as a result of the fire loss, detennined based on the actual cash value of the building
improvements and equipment at the time of the loss.
Following the September 2012 fire, Fam1 Bureau retained Joe Corlett of Mountain States
Appraisal and Consulting, Inc. (hereinafter "Mountain States") to provide an actual cash value
appraisal for the building improvements and equipment destroyed in the September 2012 fire.
Mr. Corlett retained Joe H. Smith of Valuations Northwest, Inc. to assist with appraising the
actual cash value of the equipment destroyed in the fire. Mr. Corlett and Mr. Smith issue-0 an
appraisal report on November 26, 2012, which estimated the actual cash value of the insured
building improvements to be $295,000.00, and the actual cash value of the equipment in place to
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be $85,909.00. R. Vol. II, pp. 161-91. 1 In response to the Mountain States appraisal report,
Fann Bureau tendered payment of the actual cash value for the building improvements and
equipment on November 28, 2012, in the amount of$380,909.00.

In response to Farm Bureau's payment and Mr. Corlett's appraisal, Jackson Hop retained
its own appraiser, James T. More of Jess Payne Appraisal Service. On March 4, 2013, Mr. More
issued an appraisal report opining that the value of the subject property as of September 16,
2012, was $1,410,000.00 (inc1uding improvements and equipment).

Mr. More valued the

building improvements at $990,000.00 and equipment at $420,000.00. R. Vol. II, pp. 193-236.
Following receipt of the More appraisal report, Farm Bureau requested a review of the
appraisal by its appraiser, Mr. Corlett. Mr. Corlett provided an appraisal review report on April
30, 2013, raising a number of issues with the More appraisal report. R. Vol. JI, pp. 238-243.
Based on Mr. Corletfs review, Farm Bureau declined to tender any additional amount and
demanded arbitration pursuant to its policy in the event Jackson Hop was not satisfied with the
amount it had previously received. R. Vol. II, pp. 245-246.
Jackson Hop commenced this action against Farm Bureau on June 18, 2013. Thereafter,
the parties stipulated to submit the case to arbitration in accordance with the Fann Bureau policy.
During the course of the arbitration proceeding, Jackson Hop disclosed in discovery and
presented at the hearing additional opinions concerning the actual cash value of the building
improvements and equipment lost in the fire, including opinions from another appraiser, Mark
Richey, as well as Jerry Jackson, James More, and a general contractor, Richard Evans. R. Val.

II, pp. 248-269; R. Vol. III, pp. 270-295. Every single opinion offered by Jackson Hop's experts
varied in tenns of estimated replacement cost and percentage of depreciation. Id.
1

In other

The appendices to the various reports that were presented at the arbitration hearing were extensive. The reports
referenced in this brief were provided to the district court without appendices, simply to provide the court with
background information regarding tl1e matters that were at issue in the arbitration.
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words, not even Jackson Hop's own experts could agree on the amount due under the policy.
The only constant was that each of Jackson Hop's experts accepted an estimate prepared by
Jackson Hop's witness George Merten concerning replacement cost for the equipment lost in the
fire. Id.

Fann Bureau disputed the opinions provided by Jackson Hop's witnesses. Many of
Jackson Hop's witnesses relied in some way on estimates of construction cost prepared on
Jackson Hop's behalf by West Valley Construction. Based on the estimates prepared by West
Valley Construction and other opinions offered by Jackson Hop's witnesses concerning costs per
square foot that they were asserting would apply to construction of a new facility, Farm Bureau
disclosed opinions in rebuttal from a Boise architectural and engineering firm, CSHQA,
concerning its estimate for the construction of new buildings of the same material and
dimensions as those destroyed by the September 2012 fire. R. Vol. III, pp. 297-311.
Given CSHQA's opinions

the probable construction cost for a facility that was of the

same dimensions and material as that destroyed in the September 2012 fire, Farm Bureau's
appraiser, Joe Corlett, reviewed and considered CSHQA's estimate in connection with the
appraisal Mr. Corlett had previously performed. Based on

report, Mr. Corlett amended his

opinion slightly, increasing the amount of his appraisal of actual cash value for the building
improvements from $295,000.00 to $300,000.00, applying a depreciation rate of 64%. R. Vol.
III, pp. 313-314.

Joe Smith of Valuations Northwest, who had initially appraised only the equipment lost
in the fire, also performed an independent appraisal of the actual cash value of the building
improvements in rebuttal to the numerous opinions offered by Jackson Hop's witnesses, based
upon a review of the square and lineal footages estimated by CSHQA. Mr. Smith's appraisal
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was also performed based upon unit costs of building components, as opposed to Mr. Corlett' s
appraisal which focused on the purchase price originally paid by Jackson Hop for the property in
April 2008.

Ultimately, Mr. Smith determined the actual cash value of the building

improvements to be $333,239.00. R. Vol. III, pp. 316-332. In doing so, Mr. Smith applied
depreciation rates of 62% and 58% to the various buildings that were destroyed. Id.
Finally, based upon additional infonnation obtained from Jerry Jackson and Nathan
Jackson during depositions taken of them in December 2013, Mr. Smith evaluated his initial
equipment appraisal further and prepared an addendum report, detennining the actual cash value
of the equipment in place at the time of the September 2012 fire to be $133,000.00. R. Vol. III,
pp. 334-344; R. Vol. III, pp. 346-350.
The difference between the $380,909.00 previously tendered to Jackson Hop and the
actual cash value as determined by Mr. Corlett's and Mr. Smith's supplemental appraisals was
tendered to Jackson Hop on January 21, 2014. R. Vol. III, pp. 352-53. Thus, by the time the
arbitration hearing commenced on February 10, 2014, Jackson Hop had received a combined
total of $466,239.00 in payment for the actual cash value of the building improvements and
equipment.
The foregoing essentially comprises the varying opinions concerning replacement cost
and actual cash value presented at the arbitration hearing. Significantly, the parties disagreed not
only as to the appropriate replacement cost for the equipment and reconstruction of a hop drying
facility of the same material and dimensions as the one destroyed, but also as to the appropriate
rate of depreciation that should have been applied to arrive at a determination of actual cash
value.
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On February 2L 2014, the arbitration panel issued its decision. In doing so, it determined
the total actual

value for the building improvements and equipment lost as a result of the

September 2012 fire was $1,055,000.00 ($740,000.00 for the loss to the building improvements
and $315,000.00 for the loss to the equipment). R. Vol. III, pp. 355-359. It is important to note
that while the arbitration panel awarded Jackson Hop more than the amount previously tendered
by Fann Bureau, it did not completely accept the opinions of Jackson Hop's experts concerning
value. R. Vol. III, p. 359. The opinions offered on behalf of Jackson Hop concerning the actual
cash value of the building improvements ranged from $800,000 to $1,167,000.00, and for the
equipment ranged from $379,108.00 to $399,000.00. R. Vol. I, p. 17. The arbitration panel's
award was for amounts lower than those proffered by Jackson Hop on all counts-$740,000.00
for the buildings and $315,000.00 for the equipment. R. Vol. Ill,

359. In awarding Jackson

Hop what it determined to be the actual cash value of the building improvements and equipment,
the panel indicated that Farm Bureau was "entitled to credit for all sums heretofore paid against
this portion of the insurance loss." Id. The panel did not address or award prejudgment interest
or costs.
On February 28, 2014, seven days after the arbitration panel issued its decision, Farm
Bureau tendered payment to Jackson Hop in the amount of $588,761.00 (i.e., the amount of the
award offset by the $466,239.00 previously paid). R. Vol. III, p. 423.

On March 4, 2014,

Jackson Hop filed its Application for Confirmation of the Arbitration Award, its Motion for
Attorney Fees, Costs, and Prejudgment Interest; and its Memorandum of Costs and
disbursements. On March 17, 2014, Farm Bureau filed its Motion to Disallow Plaintiffs Claim
for Attorney Fees and Costs, and in Opposition to Plaintiffs Claim for Prejudgment Interest
Pertinent to present appeal, the district court held:
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Plaintiff seeks prejudgment interest pursuant to LC. § 28-22-104 on
amount of the arbitration award from November 28, 2012, to February 28, 2014.
Plaintiff claims that the total amount of prejudgment interest due is $100.407.24.
The parties disagree regarding the applicability of LC. § 7-910 and
whether it precludes the court from awarding prejudgment interest. Plaintiff
argues that the arbitration agreement did not grant the Panel authority to award
prejudgment interest. Therefore, LC.§ 7-910 would not apply and the court could
award prejudgment interest. Defendant argues that l.C. § 9-710 does apply and
that only the Panel could have awarded prejudgment interest.
The arbitration agreement is silent on the issue of prejudgment interest and
the Panel did not consider awarding it. This Court finds that Plaintiff cannot
recover prejudgment interest in either event because the damages were not
liquidated or readily ascertainable by mathematical processes or computation.
The decision to award or deny prejudgment interest is within the district
court's discretion. Taylor v. Maile, 146 Idaho 705, 712, 201 P.3d 1282, 1289
(2009). However, damages must be liquidated or capable of ascertainment by
mathematical processes or computation for prejudgment interest to be awarded.
Ross v. Ross, 145 Idaho 274, 276, 178 P.3d 639, 641 (Ct App. 2007); Dillon v.
Montgome1y, 138 Idaho 614, 617, 67 P .3d 93, 96 (2003). "This limitation is
based upon 'equitable considerations,' which presumably include the notion that a
person who could not determine the amount owed should not be charged interest
on the sum that is ultimately found to be due." Ross, 145 Idaho at 276, 178 P.3d
at 641 (quoting Farm Dev. Corp. v. Hernandez, 93 Idaho 918,920,478 P.2d 298,
300 (1970)).
Damages are not liquidated when they must be calculated with reliance on
opinion or discretion. Dillon, 138 Idaho at 617, 67 P.3d at 96. Here, calculating
damages required the use of expert opinion and the Panel's discretion. Therefore,
the damages were not liquidated.
"[D]arnages are unascertainable where some factor necessary to calculate
the amount of damages must be determined by a trier of fact.'' Ross, 145 Idaho at
277,178 P .3d at 642. Awarding prejudgment interest is not proper if the amount
of damages cannot be mathematically calculated until a final judgment is entered.
Opportunity, LLC. v. Osseivarde, 136 Idaho 602, 610, 38 P.3d 1258, 1266
(2002). See also Boel v. Stewart Title Guar. Co., 1 Idaho 9, 17, 43 P.3d 768,
776 (2002) (prejudgment interest could not be awarded when the actual amount of
damage was not ascertainable until the jury returned its verdict.)
Here, the amount of damages could not be ascertained until the Panel
made its decision to award Plaintiff $1,055,000 for its lost buiJdings and
equipment. Plaintiff based its calculation of prejudgment interest on the Panel's
arbitration award. In arbitration, the Panel acts as the trier of fact and the
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arbitration award is akin to a final judgment or a jury verdict for the purposes of
ultimately determining what is the amount of damages due. As such, Plaintiffs
damages were not ascertainable by mathematical processes or computation.
Therefore, Plaintiff cannot recover prejudgment interest
R. Vol. III, p. 434-436.
On July 29, 2014, Jackson Hop filed the present appeal, asserting only one issue:
"[w ]hether the District Court erred in finding as a matter of law that the Appellant was not
entitled to prejudgment interest on its award in a first party insurance claim." R. Vol. III, p. 444.
II.

A.

ADDITIONAL ISSUES PRESENTED ON APPEAL

\Vhether Farm Bureau Is Entitled To Attorney Fees Because Jackson Hop
Unreasonably Brought This Appeal.
III.

A.

ARGUMENT

Standard of Review.
In Dillon v. Montgomery, 138 Idaho 614, 67 P.3d 93 (2003), this Court reiterated the

standard of review for an award of prejudgment interest as follows:
The standard of review for an award of prejudgment interest concerns an
abuse of discretion. Belk v. Martin, 136 Idaho 652, 660, 39 P .3d 592, 600 (2001 ).
To prove an abuse of discretion, this Court applies the three-factor test. The three
factors are: (1) whether the district court correctly perceived the issue as one of
discretion; (2) whether the district court acted within the boundaries of this
discretion and consistent with the legal standards applicable to the specific
choices available to it; and (3) whether the district court reached its decision by an
exercise of reason. Baxter v. Craney, 135 Idaho 166, 169, 16 P.3d 263, 266
(2000) (citing Sun Valley Shopping Ctr., Inc. v. Idaho Power Co., 119 Idaho 87,
94,803 P.2d 993, 1000 (1991)).

Dillon, 138 Idaho at 617, 67 P.3d at 96.

B.

Jackson Bop May Not Recover Prejudgment Interest In This Action Because
Prejudgment Interest Was Not Included ln The Arbitration Award.
Idaho Code§ 7-910 grants authority to arbitrators to award "expenses and fees, together

with other expenses" incurred during arbitration, "unless otherwise provided in the agreement to
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arbitrate."

LC. § 7-910. This Court has stated that "other expenses," as set forth in Section

7-910, "include both prejudgment interest and costs of arbitration." Wolfe v. Farm Bureau Ins.

Co., 128 Idaho 398, 403, 913 P.2d 1168, 1173 (I 996). ·'Because costs and prejudgment interest
are paid only as provided in the arbitration award, they are matters which must be brought
during arbitration." Id. (Emphasis added.) In Wolfe, the Supreme Court determined that the
insured's failure to claim costs and prejudgment interest during arbitration precluded his
recovery of costs and prejudgment interest outside of arbitration. Id. Therefore, the insured was
precluded from recovering costs or prejudgment interest through either his motion for
confirmation of the arbitration award or in his breach of contract action. Id.
More recently, in Cranney v. Mut. of Enumclav,/ Ins. Co., 145 Idaho 6, 175 P.3d 168
{2007), this Court overruled Schilling v. Allstate Ins. Co., which had held that an arbitrator's
award under an underinsured motorist policy could be modified to include prejudgment interest
because the failure to award prejudgment interest constituted an evident miscalculation of figures
under LC.§ 7-913. See Schilling v. Allstate Ins. Co., 132 Idaho 927,930,980 P.2d 1014, 1017
(1999). This Court in Cranney looked to its holding in a prior decision, American Foreign Ins.

Co. v. Reichert, in which it recognized that an arbitrator has authority under Idaho Code§ 7-910
to award prejudgment interest, and judicial review of an arbitrator's decisions is limited to the
grounds set forth in Idaho Code§§ 7-912 and 7-913. See Am. Foreign Ins. Co. v. Reichert, 140
Idaho 394, 398, 94 P.3d 699, 703 (2004). This Court determined the holding of Schilling was
manifestly wrong, stating:
Our opinion in Reichert impliedly overruletl Schilling v. Allstate Ins. Co. If
awarding prejudgment interest is not an "evident miscalculation of figures," the
failure to award prejudgment interest likewise cannot be an "evident
miscalculation of figures!' The ruling in Schilling v. Allstate Ins. Co., 132 Idaho
927, 930, 980 P.2d 1014, 1017 (1999), that the failure to award prejudgment
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interest was an evident miscalculation of figures under Idaho Code § 7-913(a)0)
was manifestly wrong. We therefore overrule that portion of the opinion.
Cranney, 145 Idaho at 9, 175 P.3d at 171. Thus, this Court in Cranney effectively reaffirmed its

prior statements in Wo(fe that prejudgment interest must be addressed during arbitration and
through an arbitration panel's award.

District courts do not have authority on a motion to

confirm an arbitration award or in a breach of contract action to modify an arbitration award to
include prejudgment interest. See also Dep't of Corr. v. Fluor Daniel. Inc., 161 P.3d 372,376
(Wash. 2007) (citing Wolfe for the proposition that a trial court lacked power to give
prejudgment interest even if the arbitrator erred by failing to give it and noting the weight of
authority supports the position that the addition of prejudgment interest upon confirmation of an
arbitration award constitutes an impermissible modification of the award).
Jackson Hop argues that the insurance policy between Farm Bureau and Jackson Hop
restrained the arbitration pane] from awarding prejudgment interest.2 See Appellant's Brief, pp.
35-37.

The fact that the arbitration agreement in this case did not specifically address

prejudgment interest does not prohibit the arbitration panel from considering interest. Idaho
Code § 7-910 is clear on this point: the agreement must "otherwise provide" (i.e., prohibit the
panel from considering interest). Here, the agreement does not address prejudgment interest;
thus, it does not "otherwise provide" or prohibit an arbitration panel from considering
prejudgment interest. Moreover, the case law cited above clearly holds that both costs and
prejudgment interest are matters which must be brought during arbitration. See Wo{fe, 128 Idaho
at 403, 913 P.2d at 1173. Notablyi Jackson Hop does not even address the ldaho Supreme

Hop also cites to an Order for Stay of Proceedings Pending Arbitration. See Appellant's Brief, p. 36. This
Order is not part of the record on appeal and thus Jackson Hop cannot rely upon it in its Appellant's Brief. See Belk
v. Martin, 136 Idaho 652, 660, 39 P.3d 592, 600 (2001) ("It is the responsibility of the appellant to provide a
sufficient record to substantiate his or her claims on appeal. In the absence of an adequate record on appeal to
support the appellant's claims, we will not presume error.") (internal quotation omitted).
2 Jackson
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Court's decision in Cranney, in which the Court held that an arbitrator's award could not be
modified to include prejudgment interest. The district court, and now this Court, simply does not
have the authority, under Idaho Code §§ 7-912 and 7-913, to modify the arbitration award to
include prejudgment interest.

C.

Even If This Court Determines That The Arbitration Panel Was Constrained From
Awarding Prejudgment Interest, Jackson Hop May Not Recover Prejudgment
Interest Because The Value Of Jackson Hop's Buildings And Equipment Lost In
The Fire \Vere Not Liquidated Or Capable Of Mathematical Computation.
While an arbitration panel may have authority to award prejudgment interest under Idaho

Code § 7-910, that authority only extends to interest on the amount due by express contract as
provided by Idaho Code § 28-22-104. Section 28-22-104 provides in pertinent part:
LEGAL RATE OF INTEREST. (1) When there is no express contract in writing
fixing a different rate of interest, interest is allowed at the rate of twelve cents
(12¢) on the hundred by the year on:
2. Money after the same becomes due.

****
1.

This Court should explicitly overrule lntermountain Ass 'n. of Credit Men. v.
Milwaukee Mechanic's Ins. Co., Brinkman, and all cases relving thereon.

For nearly 100 years, the language of ldaho Code §

104 (and its prior

codifications) has remained relatively unchanged, albeit with different fixed rates of interest
Critically, Idaho Code § 28-22-104 has never differentiated between a contract for insurance and
any other contract, yet Idaho courts have inconsistently applied Section 28-22-104 based on the
subject matter of the contract.

Furthennore, recent Idaho Supreme Court decisions have

implicitly called into question the practice of treating insurance policies differently in the
prejudgment interest context.

The manifestly incorrect application of Section 28-22-104,

discussed in detail below, warrants this Court's explicit guidance.
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In 1916, the Idaho Supreme Court held, for the first time, that a party was not entitled to
interest "for unliquidated damages, the amount of which was not susceptible of ascertainment by
computation or by reference to market values.'· Barrett v. N. Pac. Ry. Co., 29 Idaho 139, 157 P.
1016, 1018 (1916) (citing, inter alia, Swinnerton v. Argonaut L. & D. Co., 44 P. 719 (Cal.
1896)). In the decade following Barrett, the Idaho Supreme Court universally cited to Barrett
for the rule that where a claim is for unliquidated damages, the amount of which is not
susceptible of ascertainment by computation or by reference to market values, interest will not be
allowed prior to judgment." Storey & Fawcett v. Nampa & Meridian Irr. Dist., 32 Idaho 713,
187 P. 946 (1920). See also Austin v. Brown Bros. Co., 30 Idaho 167, 164 P. 95 (1917); Graham
v. Bro11m Bros. Co., 30 Idaho 651, 168 P. 9 (1917).

In 1927, the Idaho Supreme Court altered course in Intermountain Ass 'n. of Credit Men.
v. Mihi·aukee Mechanic ·s Ins. Co., 44 Idaho 491 258 P. 362 (1927). There, the Court addressed

an award of prejudgment interest in the context of a first party insurance claim arising from a fire
loss. Without citing to Barrett or its progeny, the Court held:
The policy herein provided that payment should be due 60 days after satisfactory
proof of loss was submitted. Under C.S., sec. 2551 [the prior codification of
Idaho Code 28-22-104], "interest is allowed" on "money after the same becomes
due." When, as here, the defendant admits that, by exhibit "T," it denied liability,
and thereafter, by answer, affinned such denial, the plaintiff was entitled to
interest from the date of the letter. Plaintiff was not entitled to interest from the
date of the fire, nor until it had furnished proof of loss or established a waiver
thereof. (26 C.J. 374.) This action does not come within the rules controlling
allowance of interest upon unliquidated claims for damages, but rather those
applicable in an action for money due upon contract.
Id. at 500, 258 P. at 365. The Court provided no indication as to why it deviated from the rule

announced in Barrett. In a section discussing the admissibility of numerous letters, the Court
also noted "[u]nder various authorities, interest was allowable from (1) the date of the fire; (2)
the date of the proof of loss; (3) sixty days after the proof of loss; (4) denial of liability; (5)
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commencement of the action; or (6) the verdict" Id. at 497,258 P. at 364. Oddly, the Court did
not provide those "various authorities."
The Idaho Supreme Court next examined prejudgment interest in the context of an
insurance policy in Aviation Indust. Inc. v. E. & W. Ins. Co. of New Haven, Connecticut, 70
Idaho 28, 211 P .2d 156 ( 1949). There, the issue was whether the insurer was liable for the repair
or replacement of a damaged airplane wing. Id. at 31, 211 P .2d at 158. The Court ultimately
held that "the amount tendered being less than the amount found due by the court, such tender
did not estop the accumulation of interest upon any part of the debt Id. at 32, 211 P .2d at 159
(citing Smith v. Faris-Kesl Const. Co .. 27 Idaho 407, 150 P. 25 (1915)). Jackson Hop wants this
Court to believe that Idaho has a longstanding history of treating insurance contracts differently
than other contracts and cites to several opinions for support, including Aviation. Appellant's
Brief, pp. 11-12.

However, the Aviation opinion does not cite Intermountain or any other

insurance case in its opinion, but rather Faris-Kesl-an action brought to foreclose a mechanic's
lien. Moreover, the Aviation opinion does not even mention Idaho Code § 28-22-104 (or its prior
codifications). Accordingly, the Aviation decision is not part of some continued line of cases
treating insurance policies differently for purposes of Idaho Code§ 28-22-104.
In Gem State Mutual Lfe Ass 'n. v. Gray, 77 Idaho 157, 290 P .2d 217 (1955), the Idaho

Supreme Court a11owed prejudgment interest on amounts due after thirty days from the date the
proof of loss was furnished. The only issue in Gray was whether language in a life insurance
policy was applicable, thereby reducing the death benefits by ninety percent.
P.2d at 219.

at 160, 290

Thus, in Gray, there was no need to ascertain damages via mathematical

computation or cite to Barrett or its progeny. Curiously, the Gray opinion did not to cite to

Intermountain, instead relying upon Ash v. Mut. Life Ins. Co. ofNew York, 9 N.Y.S.2d 32 (N.Y.
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Sup. Ct. 1938) for the assertion that "[i]nterest should not have been allowed prior to the filing of
proof and claim with the company." Id. at 160,290 P.2d at

9.

In the insurance context, the next prejudgment interest case is Pendlebwy v. W Cas. and
Sur. Co., 89 Idaho 456, 406 P .2d 129 ( 1965). There, the issue involved a question of fact as to

whether the insured sold a vehicle prior to the vehicle's involvement in a fatal accident. Id. at
460, 406 P.2d at 130. The trial court found that the insured owned the vehicle on the date of the
accident, which raised peripheral issues concerning offsets, attorney fees, and prejudgment
interest. Id. Regarding prejudgment interest, the Idaho Supreme Court held that "[w]hen an
insurer denies liability, the recovering plaintiff is entitled to interest at the legal rate from the
date of the denial as for money due on a contract.'' Id. at 470, 406 P.2d at 138 (citing both
lntermountain and Gray). The only amount at issue in Pendlebwy was funeral expenses, not to

exceed $1,000.00. Id. at 459, 406 P .2d at 130. Thus, the amount of damages was not at issue in
Pendlebwy.

In BrinA?11an v. Aid Ins. Co., 115 Idaho 346, 354, 766 P.2d l

l

( 1988), this Court

applied, for the first time, prejudgment interest to general damages. There, Brinkman suffered
injuries in a head-on collision with an underinsured motorist. Id. at 349, 766 P.2d at 1230. The
issue at tiial was the amount of Brinkman's damages, which included medical expenses, tuition
expenses, and general damages. With regard to the tuition expenses, the Court held:
In response to Aid's argument relating to tuition, it is incorrect to claim that the
extra year's tuition was not capable of being computed with mathematical
certainty, because it was a figure ascertainable from university publications.
Id. at 353, 766 P.2d at 1234 (emphasis added). Even though the Brinlmian majority understood

that prejudgment interest could only he awarded for amounts ascertainable with mathematical
certainty, it inexplicably, and without any authority, held that "[p]rejudgment interest accmes on
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the general damages
contractual duties accrued.

the date

the accident, because that is the date [the insurer's]

Id. at 354, 766 P.2d at 1235. However, in Brinkman, both Justice

Johnson and Chief Justice Shepard dissented to majority's interpretation of Idaho Code § 28-22104. In Justice Johnson's dissenting opinion (to which Chief Justice Shepard concurred), he
foresaw some of the same issues that are now presented and asserted that the amount Brinkman
was legally entitled to recover "was not determined until the jury verdict in this case." Id.
The Brinkman decision becomes even more perplexing in light of the Idaho Supreme
Court's decision in Reynolds v. Am. Hardware Mut. Ins. Co.-which was decided a mere eight
days after Brinkman. 115 Idaho 362, 766 P.2d 1243 (1988). In Reynolds, the Idaho Supreme
Court reviewed an insurance claim arising from a fire loss and had to detennine whether Idaho
law supported a cause of action in tort against an insurer for negligently failing to make a timely
settlement of an insurance claim. See id. at 363, 766 P.2d 1244. After detennining that a cause
of action did exist against an insurer for failing to timely make a settlement on an insurance
claim, the Court next analyzed whether the trial court properly awarded prejudgment interest. Id.
at 366-67, 766 P.2d 1247-48. To that point, the Court provided:
TI1e appellant next asserts that the order granting prejudgment interest was in
error and correctly cites LC. § 28-22-104 for the proposition that prejudgment
interest does not become due until the claimed amount can be readily ascertained.
Ace Realty, Inc. v. Anderson, 106 Idaho 742, 682 P.2d 1289 (Ct. App. 1984)
citing Mitchell v. Flandro, 95 Idaho 228, 506 P.2d 455 (1973) and Farm
Development Corp. v. Hernandez, 93 Idaho 918,478 P.2d 298 (1970); Guyman v.
Anderson, 75 Idaho 294,296,271 P.2d 1020, 1021 (1954). After a review of the
pertinent facts, we hold that the trial court erred when it calculated prejudgment
interest effective from the day that the insurer's claim settlement was rendered
rather than from the day that the jury rendered its verdict.

From 1988 to 2005, the Brinkman rule, awarding prejudgment interest on the insurance benefits from the date of
the automobile accident, was followed in three subsequent cases. See Schilling v. Allstate Ins. Co., 132 Idaho 927,
980 P.2d 1014 (1999); Emery v. United Pacific Ins. Co., 120 Idaho 244, 815 P.2d 442 (1991); and Walton v.
Har(ford Ins. Co., 120 Idaho 616,818 P.2d 320 (1991).
3
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Under claims where contract terms have been entered into evidence, the contract
tenns usually define the date that the damages become ascertainable. However,
as noted, supra, contract analysis is inapplicable here because no contract is in
evidence.
With claims involving unliquidated damages, the underlying principle of
calculating prejudgment interest from the point at which the damage claim first
became readily ascertainable remains unchanged. Davis v. Professional Business
Services, 109 Idaho 810, 81 712 P.2d 511, 518 (1985); Ace Realty, Inc. v.
Anderson, supra; Child v. Blaser, 111 Idaho 702, 727 P.2d 893 (Ct. App. 1987).
However, it becomes necessary where damages are not liquidated to look to the
individual circumstances in making the determination. On the present facts, the
date on which the jury rendered its verdict becomes the earliest date upon which
the damage claim would begin to accrue prejudgment interest.

Id. at 367, 766 P.2d 1248.
In Am. Foreign Insur. Co. v. Reichert, 140 Idaho 394, 94 P.3d 699 (2004), an employee
was involved in a motor vehicle accident with an uninsured motorist Id. at 397, 94 P.3d at 702.
The employer had underinsured motorist coverage, but the coverage was to be offset by any
amount awarded for a worker's compensation claim.

Id.

The parties, however, limited the

arbitrator's authority and specifically agreed that the "arbitrator will disregard any potential
Worker's Compensation claim and the issues of subrogation!' Id. In a section entitled: "DID
THE ARBITRATOR LACK JURISDICTION TO MODIFY OR CORRECT

FEBRUARY

16, 2011 DECISION AND INTERIM AW ARD," this Court noted the "arbitrator recognized that
he had the authority and jurisdiction to award prejudgment interest pursuant to LC. §§ 7-910 and
28-22-104(1)." Id. at 400, 94 P.3d at 705. This Court also noted that ''[p]rejudgment interest is
allowed on money due by an express contract, LC. § 28-22-104 and should be awarded when it is
capable of mathematical computation." Id. (citing Dillon v. Montgome1J1, 138 Idaho 614,617,
67 P.3d 93, 96 (2004)). Importantly, this Court did not consider whether the an10unt of the U1M
claim was capable of mathematical computation.
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As provided in Jackson Hop's Appellant Brief, Greenough v. Farm Bureau Mut. Ins. Co.,
(2006), overruled Brinkman and its progeny to the extent those

Idaho 589, 130 P.3d 11

cases held that prejudgment interest accrued from the date of the accident. Appellant's Brief, p.
19. In Greenough, this Court held that "the insured is not entitled to prejudgment interest until
he or she complies ½'.ith the applicable contract provisions." Id. at 593, 130 P.3d at 1131.
However, Jackson Hop fails to appreciate that Justice Eismann noted in his special concurrence
that there was no dispute on the amount of damages that would be due if liability were
established, and that Fann Bureau had not argued on appeal that prejudgment interest should not
have been awarded on the ground that the damages were uncertain. Id. at 594, 130 P.3d at 1132
(Eismann, J. concurring).

Citing to numerous prior holdings of the Court, Justice Eismann

articulated the general rule that "[ e]ven when payment is due, we have held that 'damages must
be liquidated or capable of mathematical computation for prejudgment interest to be awarded."

See id. at 593-94, 130 P .3d at 1131-32 (and cases cited therein). Accordingly, Greenough cam1ot
be interpreted as asserting a blanket rule that prejudgment interest is always available

a first-

party insurance case.
Lastly, this Court in Cranney v. Mut. ofEnumcla·w Ins. Co. 145 Idaho 6, 175 P.3d 168
(2007), analyzed whether the district court erred in failing to modify an arbitration award. This
Court held the district court lacked authority to modify an arbitration award to include or modify
a prejudgment interest award, thereby overruling its prior decision in Schilling. Id at 8-9, 175
P .3d at 170-71. In addressing the prejudgment interest issue, this Court provided:
In applying Idaho Code § 28-22-104, this Court has held that "damages must be
liquidated or capable of mathematical computation for prejudgment interest to be
awarded." Dillon v. Montgomery, 138 Idaho 614, 618, 67 P.3d 93, 97 (2003).
Mutual of Enumclaw asks us to hold that prejudgment interest is not recoverable
on an award of benefits under an underinsured motorist policy until the amount
due under the coverage is liquidated. We have already so held. In American
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Foreign Insurance Co. v. Reichert, 140 Idaho 394, 400, 94 P.3d 699, 7005
(2004), a case that involved the arbitration of the amount due under an
underinsured motorist coverage, we stated the law regarding the awarding of
prejudgment interest in such cases as follows, "Absent an agreement to the
contrary, an arbitrator has authority under LC. § 7-910 to award prejudgment
interest. Prejudgment interest is allowed on money due by an express contract,
LC. § 28-22-104, and should be awarded when it is capable of mathematical
computation." In support of that statement, we cited Dillon v. Montgomery,
quoted above.
Id. at 8, 175 P.3d at 170. In his special concurrence, Justice Warren Jones also made a critical

point:
I concur with the Court's Opinion, rather than joining in it to make clear that it, is
my opinion that although an arbitrator has authority, unless otherwise agreed by
the parties submitting the matter to arbitration, to award prejudgment interest
under LC. § 7-910 and American Foreign Insurance Company v. Reichert, 140
Idaho 394, 94 P.3d 699 (2004) and Dillon v. Montgomery, 138 Idaho 614, 67 P.3d
93 (2003), that authority only extends to interest on the amount "due" by express
contract as provided in LC. § 28-22-104. In uninsured or underinsured motorist
cases such as the present one, the amount of prejudgment interest is not
"capable of mathematical computation'' from the date of the accident or even
from the date of the proof of loss because it is unknown what the amount
"due" is until it is determined by the arbitrator. The arbitrator's award can
include past medical expenses and lost wages, but also can include damages for
pain and suffering, future lost wages and future medical expenses, all of which are
unknown until the arbitrator renders his decision.
Id. at 9-10, 175 P.3d at 171-72 (Jones, W concurring) (emphasis added).

At one point, as the case law above demonstrates, Idaho courts treated first party
insurance cases differently for the purposes of Idaho Code §

04 and seemingly did not

require that damages be liquidated or mathematically computable to receive prejudgment
interest. This dissimilar treatment began with the lntermountain opinion and reached its peak
with the Brinkrnan decision in 1988. However, almost immediately following Brinkman, this
Court has implicitly called into question the soundness of both Intermountain and Brinkman.
Eight days after the Brinkman decision, this Court in Reynolds, a fire loss case, held that
"the date on which the jury rendered its verdict becomes the earliest date upon which the damage
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claim would begin to accrue prejudgment interest!' Reynolds, 115 Idaho at 367, 766 P.2d at
1248. In Reichert, a case involving UIM coverage, this Court provided that ''[p]rejudgment
interest is allowed on money due by an express contract, LC.§

04 and should be awarded

when it is capable of mathematical computation." There, this Court purposefully cited to Dillon
rather than Intermountain or Brinkman. In Greenough, this Court explicitly overruled Brinkman
and its progeny to the extent those cases held that prejudgment interest accrued from the date of
the accident. Lastly, in Cranney, another case involving UIM coverage, this Court again cited to
Dillon, rather than Intermountain or Brinkman, for the proposition "damages must be liquidated

or capable of mathematical computation for prejudgment interest to be awarded." Cranney, 145
Idaho at 8, 175 P.3d at 170. In sum, this Court has oven-uled Brinkman, and its progeny, in part
and has implicitly distanced itself from the Brinkman holding on prejudgment interest. The
Court should take this opportunity to overrule lntermountain, Brin/...?nan, and any case relying
thereon to the extent those cases hold that prejudgment interest can be awarded on damages that
are unliquidated

incapable of mathematical computation. Prejudgment

be awarded on damages that are liquidated or capable of mathematical computation.

e.g.,

Cranney, 145 Idaho at 8, 175 P.3d at 170; Dillon, 138 Idaho at 618, 67 P.3d at 97; Opportunity,
L.LC v. Ossewarde, 136 Idaho 602, 38 P.3d 1258 (2002); Bouten Constr. Co. v. H.F. Magnuson
Co., I

Idaho 756, 762, 992 P.2d 751, 757 (1999); Ervin Constr. Co. v. Van Orden, I

1dal10

695,874 P.2d 506 (1993); Farm Dev. Cmp. v. Hernandez, 93 Idaho 918,920,478 P.2d 298,300
(1970); Child v. Blaser, 111 Idaho 702, 727 P.2d 893 (Ct. App. 1986). There is no rational basis
in the law to carve out an exception for first-party insurance or place first-party insurance cases
into a separate category for purposes of detennining whether an award of prejudgment interest is
authorized. This Court has recognized that "[i]t is settled law in ldaho that pre-judgment interest

RESPONDENT'S BRIEF - 20

is available only when damages are liquidated or are ascertainable by mere mathematical
process." Bouten Constr. Co. v. H.F. A1agnuson Co., 133 Idaho 756,

992 P.2d 751, 757

(1999) (underline emphasis added). This Court has also stated that "[e]ven though pre-judgment
interest can be allowed by an agreement in a contract or by statute, under either, a grant of prejudgment interest requires a showing that the damages were liquidated." Bouten, 133 Idaho at
762, 992 P.2d at 757 (underline emphasis added). In Idaho, "[a]n insurance policy is a contract
and must be construed the same way as other contracts." Anderson v. Title Ins. Co., 103 Idaho
875, 878, 655 P.2d 82, 85 (1982). "[W]hen pre-judgment interest is awarded under the terms of
the contract, the amount must be liquidated or ascertainable by mere mathematical process."
Bouten, 133 Idaho at 762, 992 P.2d at 757.
2.

Jackson Hop's darnages were not liquidated or ascertainable by mathematical
computation until the arbitration panel rendered its award on Februarv 21, 2014.

A number of Idaho cases have recognized that prejudgment interest is not appropriate
where disputes over the value of property are concerned, in particular where discretion is
exercised or opinions of experts must be relied upon to detem1ine value. For example, in Child
v. Blaser, 111 Idaho 702, 727 P.2d 893 (Ct. App. 1986), the Idaho Court of Appeals found that

the value of certain parcels of land was not ascertainable, and prejudgment interest was therefore
improper, where the trial court determined the value of the parcels based on conflicting expert
testimony and differing theories of recovery. 111 Idaho at 706-07, 727

at 897-98.

In Ervin Const. Co. v. Van Orden, 125 Idaho 695, 874 P.2d 506 (1993), this Court
reversed a trial court's award of prejudgment interest in an action brought by a log home builder
against purchasers for breach of contract, where it found that at the time of the contract breach
the net c-0ntract amount was readily ascertainable, but the value of materials installed was not.
125 Idaho at 704, 874 P.2d at 515. The construction contract had given the purchasers the right
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to terminate the contract at any time by paying an appropriate percentage of the work completed
based on the net contract amount and value of materials installed.

The Court held that the

principal amount of liability at the time of the purchasers' breach was "not mathematically and
definitely ascertainable." Id.
Another example can be found in Opportunity, L.L.C. v. Ossewarde, 136 Idaho 602, 38
P.3d 1258 (2002), in which the Supreme Court reversed a trial court's award of prejudgment
interest where the market value of property was subject to dispute. The Court determined in
such case that the amount of damages was not liquidated or subject to mathematical calculation
until judgment was entered. Id. at 609-10, 38 P.3d 1265-66.

also Farm Dev. C01p. v.

Hernandez, 93 Idaho 918, 920, 478 P.2d 298, 300 (1970) {amount of liability not "ascertainable

by mere mathematical processes'' where there was conflicting evidence of price actually paid and
actual value of product). Accord Dep't o.fCorr. v. Fluor Daniel, Inc., 161 P.3d 372,375 (Wash.
2007) (damages that cannot be calculated without the use of discretion are not liquidated).
In the case at bar, it is clear that the actual cash value of Jackson Hop's building
improvements and equipment lost as a result of the September 2012 fire was not liquidated or
capable of mathematical calculation until the arbitration panel's award. Expert opinion and the
use of the arbitration panel's discretion were obviously necessary in order to arrive at the award
given by the paneL

See Dillon, 13 8 Idaho at 617, 67 P .3d at 96 (noting damages are not

liquidated when they must be calculated with reliance on opinion or discretion). The various
reports presented as evidence in the arbitration hearing demonstrate the varying opinions on
value that were presented. Jackson Hop's counsel acknowledged in the proceedings below that
both sides had expert witness opinions suppm1ing each side's position. R. Vol. L p. 25. Counsel
for Jackson Hop also acknowledged, "[c ]ases which involve valuing buildings and equipment are

RESPONDENT'S BRIEF-

always difficult cases to project how a jury or the trier of fact will perceive the case. It requires
expert witnesses, including appraisers, general contractors, engineers and individuals

,-,.n,.~,

with the hop industry as it is a very unique agricultural industry." Id.
In addition, the arbitration panel declined to precisely follow the opinions of either side's
experts in arriving at its award. In making its detennination, the panel stated:
The tenn "Actual Cash Value" is not defined in the policy nor
clearly defined in the law. The panel accepted the definition of
this tem1 as being "replacement cost less physical depreciation.''
The panel rounded all of their calculations to the nearest $1,000 to
emphasize that their findings are based on approximations and
estimates only which are the only figures available. Because the
subject necessarily involves estimates of values which cannot be
detennined with precision, the panel deemed it appropriate to
accept averages of the most credible estimates as the final values to
accept in this case for each of the items detennined.
The replacement cost of the building was calculated a number of
ways by the testifying experts, with each method having relative
strengths and weaknesses. Taking all of the expert testimony into
account, and recognizing that all of the estimates of replacement
cost were approximations only, the panel detennined that the
figure of $925,000 was appropriate to use as the replacement cost
in calculating Actual Cash Value. This calculation is a weighted
average
opinions of those experts found most credible with
more weight being given to the reconstructed unit cost approach
[which was the approach utilized by Fann Bureau's expert,
CSHQA] but with recognition being afforded the other methods.
The major difference between the parties in the Actual Cash Value
of the building was in the approach to depreciation. . . . Within the
range of credible opinions offered, and taking into account the
chronological history and the timing of improvements and
renovations made over the years, the panel concluded that the
center of the credible estimates, weighted appropriately, was an
economic life in the range of 60 years and an effective age in the
range of 12 years, leading to the conclusion that 20% ( 12/60 x 100)
was the appropriate deduction to apply for depreciation to reach
actual cash value.

***
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R. Vol. III, pp. 356-357. With respect to equipment, the panel decided to accept the $420,000.00
replacement cost estimate prepared by Jackson Hop's witness, George Merten, and applied
depreciation at a rate

which was slightly less than the average between the lowest

depreciation rate of 5% proffered by Jackson Hop and 50% proffered by Farm Bureau. R. Vol.
Ill, p. 358.
Based on the reasoning provided by the arbitration panel in its award, as well as the
varying opinions of value offered by the parties, it is evident that the amount of the panel's
award cannot be subject to prejudgment interest. The award clearly resulted from an exercise of
discretion on the part of the panel in attempting to reconcile each party's view of the property's
value, was based upon expert opinions, and could not have been arrived at by mathematical
processes.
Jackson Hop also argues in the alternative that its damages were readily ascertainable by
mathematical computation and the facts of this case are parallel to those found in Dillon. See
Appellanf s Brief~ pp. 26-34. On page 33 and 34

Jackson Hop's Appellant's Brief, it argues

five points which allegedly show the parallels between Dillon and the instant case.

This

argument is unpersuasive and without merit.
Two paragraphs in the Dillon decision prove how dissimilar the facts of that case are
from those at issue in the present matter.
In this case, the method for determining the dealership's inventory value
was clearly established in the contract. Furthermore, the contract also established
a method for addressing disagreements short of a suit. As the Court found, Mr.
Montgomery breached his contract in several significant ways. He failed to use
the appropriate method for establishing the used vehicle inventory. He failed to
follo\v the contract's method for resolving the parties' differences. And he made
every effort to thwart Mr. Dillon's efforts to resolve the problems.
The Com1 would further find that he should not be able to avoid
prejudgment interest by simply breaching the contract and then arguing the value
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was to be determined by the Court. In this case, the damages were easily
ascertainable as of the date of the breach by simple mathematical calculation.

Dillon, 138 Idaho at 617-18, 67 P.3d at 96-97.
Here, the insurance policy insured Jackson Hop's building and equipment damaged in the
fire for their ''actual cash value at the time of the loss but not exceeding the amount necessary to
repair or replace." R. Vol. II, p. 128. "Actual cash value" was not defined in the policy, which
necessarily required expert opinion and discretion.

In fact, Jackson Hop relied upon eight

witnesses in attempting to prove its damages: Mark Richey (appraiser), James More (appraiser),
West Valley Construction (contractor), Richard Evans (general contractor), George Merten
(general contractor), Brian Smith (engineer), Mary Jane Craigen (Senior Vice President of Wens
Fargo Insurance Services), and Jerry Jackson (owner of the facility and equipment). R. Vol. I, p.
23-24. Every single opinion offered by Jackson Hop's experts varied in terms of estimated
replacement cost and percentage of depreciation (the only constant was each of Jackson Hop's
experts accepted an estimate prepared by Jackson Hop's witness George Merten concerning
replacement cost for the equipment lost in the fire). R. Vol. II, pp. 248-269; R. VoL III, pp. 270295. Despite the use of numerous experts and the varying opinions of those experts, Jackson
Hop now argues that the facts are similar to those in Dillon where "the method for detennining
the dealership's inventory value was clearly established in the contract" This makes no sense.
Jackson Hop's use of numerous witnesses with varying opinions proves that the damages were
not capable of mathematical computation and were not ascertainable until the arbitration award
on February 21, 2014.
Furthermore, in Dillon, "Mr. Montgomery breached his contract in several significant
ways." Dillon, 138 ldaho at 617, 67 P.3d at 96. Here, there was no breach of contract. Jackson
Hop did not assert a breach of contract and the district court and arbitration panel never
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considered a breach of contract. In Dillon, the agreement also provided a pre-suit contingency
plan where

the

could not agree on the CDNW that a properly qualified expert, such as

Idaho Auto Auction, would be sought to assist in making the determination, with the costs of
such expert borne equally between the parties." Id. at 618, 67 P.3d at 97. Here, there was no
pre-suit contingency, if the parties could not agree; arbitration was required under the policy.
The amount due on the policy could not be ascertained until the arbitration panel rendered its
decision. Accordingly, the facts in Dillon are distinguishable and Jackson Hop is not entitled to
prejudgment interest
3.

Jackson Hop ~Y arguments regarding Farm Bureau's efforts to resolve this matter
and the special relationship between insurer and insured are irrelevant to
whether Jackson Hop's damages were liquidated or capable of mathematical
computation prior to the arbitration panel's award.

Jackson Hop argues insurance contracts should be treated differently under Idaho Code§
28-22-104 because, inter alia, insurance contracts involve a "special relationship."

See

Appellant's Brief, pp. 23-25. First and foremost, the cases Jackson Hop relies upon all interpret
Idaho Code § 41-1839, which is inapplicable because that statute specifically contemplates the
insurer/insured relationship.

Here, Idaho Code § 28-22-104 does not differentiate between

contracts for insurance and every other contract.
Furthermore, 1l7hite v. Unigard, 1

Idaho 94, 730 P.2d 1014 (1986), discusses the

special relationship between insurer and insured in the context of a bad faith claim. Jackson Hop
makes countless references to the policy limits and Farm Bureau's alleged conduct in trying to
resolve this claim, suggesting that Fmm Bureau acted unreasonably and in bad faith in this
action. However, these matters are irrelevant to Idaho Code § 28-22-104 and there is no such
cause of action before this Court. The singular issue pertinent to this appeal is whether Jackson
Hop is entitled to prejudgment interest on the arbitration panel's award, which was unknown
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until it was awarded on February 21, 2014. R. Vol. I, p. 36. That matter is governed not by
Idaho common law pertaining to insurance bad faith, but by Idaho Code §

04 and the

precedent applying that statute.

D.

Even If This Court Determines That Insurance Contracts Must Be Treated
Differently For The Purposes Of Idaho Code§ 28-22-104, Jackson Hop May Not
Recover Prejudgment Interest Because No Amount Was Due Under The Terms Of
Jackson Hop's Insurance Policy Until The Arbitration Award.
The interpretation of a statute is a question of law subject to free review. Harrison v.

Binnion, 147 Idaho 645,649,214 P.3d 631,635 (2009). "It must begin with the literal words of
the statute: those words must be given their plain, usual, and ordinary meaning; and the statute
must be construed as a whole. If the statute is not ambiguous, this Court does not construe it, but
simply follows the law as written." Id. (quoting McLean v. Maverik Country Stores, Inc., 142
Idaho 810, 813, 135 P.3d 756, 759 (2006)). In construing an ambiguous statute, the Court may
examine the language used, the reasonableness of the proposed interpretations, and the policy
behind the statute. State v. Kimball, 145 Idaho 542,544, 181 P.3d 468,470 (2008).
noted above, Idaho Code § 28-22-104 provides
LEGAL RA TE OF INTEREST (1) When there is no express contract in writing
fixing a different rate of interest, interest is allowed at the rate of twelve cents
(12¢) on the hundred by the year on:

2. Money after the same becomes due.
Under the applicable loss payment provision found in Fam1 Bureau's policy, no amount
was due under the tenns of Jackson Hop's policy until the arbitration award. Jackson Hop's
policy with Fann Bureau states as fol1ows:
GENERAL CONDITIONS APPLICABLE TO THIS POLICY
Unless otherwise indicated, the following conditions are applicable
to this policy.
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***
16.

Loss Payment. This paragraph does not apply to liability
coverages. We will adjust all losses with you unless
someone else is entitled to payment under this policy.
Payment for loss will be made within 60 days after we
receive your signed, sworn proof of loss and ascertainment
of the loss is made by: (a) agreement with you; (b) entry of
a final judgment; or (c) the filing of an arbitration award
with us.

R. Vol. II, p. 123.
This Court made clear in Greenough v. Farm Bureau Mut. Ins. Co., 142 Idaho 589, 130
P.3d 1127 (2006) that "[i]n insurance cases money becomes due as provided under the express
terms of the insurance contract. Therefore, the insured is not entitled to prejudgment interest

until he or

complied with the applicable contract provisions." Greenough, 142 Idaho at 293,

130 P .3d at 1131. In Grease Spot. Inc. v. Harnes, 148 Idaho 582, 226 P.3d 524 (2010), this
Court, citing to Greenough, reiterated that the plain text of Idaho Code § 28-22-104 does "not
permit prejudgment interest to accrue until payment actually [becomes] due under the insurance
contract." Grease Spot, inc., 148 Idaho at 585-86, 226 P.3d at 527-28.
In the present case, Jackson Hop submitted a proof of loss dated October

4

R.

Vol. III, p. 390. Farm Bureau retained an appraiser, Joe Corlett, and made a payment based on
Mr. Corletfs appraisal on November 28, 2012. Ultimately, the Joss was not ascertained by

agreement and the parties proceeded to arbitration. h1 such case, Farm Bureau's policy provides
for payment within 60 days of the filing of an arbitration award. The arbitration award clearly
controlled the 60 day mandate on payment under the policy. Here, Farm Bureau complied fully
with the policy tenns, paying the balance of the amount due to Jackson Hop within seven (7)
4

The proof of loss pertaining to the building improvements did not mention a specific sum. See 'Weinstein v.
Prudential Proper(y & Cas. Ins. Co., 149 Idaho 299, 328, 233 P.3d 1221, 1250 (2010) (proof of loss must also
mention a specific sum so that a tender can be made, or provide the basis for calculating the amount of the claimed
loss).
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days of the arbitration panel's award. Accordingly, Jackson Hop is not entitled to prejudgment
interest.

E.

Jackson Hop Is Not Entitled To Attorney's Fees On Appeal.
Attorney fees are awardable only where they are authorized by statute or contract. Hellar

v. Cenarussa, 106 Idaho 571,578,682 P.2d 524,531 (1984). Attorney fees will not be awarded
on appeal '"that are not supported by propositions oflaw, authority or argument." See Farnworth
v. Ratliff, 134 Idaho 237,240, 999 P.2d 892, 895 (2000).
Jackson Hop asserts it is entitled to "its reasonable attorney's fees and costs incurred on
appeal pursuant to I.AR. 40 and I.AR. 41 and pursuant to Idaho Code § 41-1839."
Appellant's Brief, P.

First and foremost, Idaho Appellate Rule 41 provides the procedure for

requesting attorney fees on appeal, but is not authority alone for awarding fees. Dominguez ex

rel. Hamp v. Evergreen Res., Inc., 142 Idaho 7, 14, 121 P.3d 938, 945 (2005) (citing Sha11:ver v.
Huckleben:v Estates, 140 Idaho

93 P.3d 685, 696 (2004)). Secondly, Jackson Hop has

not argued that its insurance policy with Farm Bureau entitles it to attorney fees. Accordingly,
Jackson Hop's only available recourse for attorney fees is Idaho Code§ 41-1839.
Idaho Code§ 41-1839 provides in pertinent part:
(1) Any insurer issuing any policy, certificate or contract of insurance, surety,
guaranty or indemnity of any kind or nature whatsoever that fails to pay a person
entitled thereto within thirty (30) days after proof of loss has been furnished as
provided in such policy, certificate or contract, or to pay to the person entitled
thereto within sixty (60) days if the proof of loss pertains to uninsured motorist or
underinsured motorist coverage benefits, the amount that person is justly due
under such policy, certificate or contract shall in any action thereafter
commenced against the insurer in any court in this state, or in any arbitration for
recovery under the tenns of the policy, certificate or contract, pay such further
amount as the court shall adjudge reasonable as attorney's fees in such action or
arbitration.
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(Emphasis added.) In Martin v. State Farm Mut. Auto. Ins.

138 Idaho 244, 61 P.3d 601

(2002), this Court held that Idaho Code§ 41-1839(]) contains two requirements for an insured
to be entitled to an award of attorney fees: ( 1) the insured must provide a proof of loss as
required by the insurance policy; and (2) the insurer must fail to pay the amount justly due within
thirty days after receipt of the proof ofloss. Id. at 247, 61 P.3d at 604.
Under the plain wording of the statute, Jackson Hop is only entitled to attorney fees if
Fann Bureau failed to pay the amount justly due under the policy within thirty days after receipt
of the proof of loss. The amount justly owed to Jackson Hop was at issue before the arbitration
panel and resolved by that panel. The district court already awarded Jackson Hop its attorney
fees pursuant to Idaho Code § 41-1839. R. Vol. III, pp. -.... -,--._, ..

Furthermore, Jackson Hop

received $3,800 in supplemental attorney fees for bringing its Motion for Attorney Fees, Costs
and Prejudgment Interest. R. Vol. III, pp. 440-442.
In this appeal, the amount justly due is not in dispute, making Idaho Code§ 41-1839
inapplicable. As made clear in Jackson Hop's Notice of Appeal, the only issue before this Court
is '"[ w]hether the District Court erred in finding as a matter of law that the AppeHant was not
entitled to prejudgment interest on its award in a first party insurance claim." R. Vol. III, p. 444.
The parties are no longer concerned with the amount due under the policy and are solely
contesting whether prejudgment interest should be awarded pursuant to Idaho Code § ... u-,.. ... -104.
Nowhere in the Fann Bureau policy with Jackson Hop is prejudgment interest discussed and
therefore cannot be part of the "amount justly due under such policy" as required by Idaho Code
§ 41-1839. Accordingly, Idaho Code§ 41-1839 does not apply to the present appeal and cannot

be grounds to award Jackson Hop its attorney fees on appeal.
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Moreover, the cases cited by Jackson Hop in its Appellant's Brief involved issues vastly
different from the single issue in this matter. See Appellant's Brief, p. 39. In fact, Parsons,
Martin, and Halliday each involved, inter alia, a dispute over the award of attorney fees in the
district court. Those cases are not applicable because Jackson Hop prevailed on that issue in the
district court and was awarded its attorney fees. Fann Bureau is not contesting the attorney fee
award in this matter.
Lastly, Idaho Code§ 41-1839 also provides:
(4) Notwithstanding any other provision of statute to the contrary, this section
and section 12-123, Idaho Code, shall provide the exclusive remedy for the award
of statutory attorney's fees in all actions or arbitrations between insureds and
insurers involving disputes arising under policies of insurance. Provided,
attorney's fees may be awarded by the court when it finds, from the facts

presented to it that a case was brought, pursued or defended frivolously,
unreasonably or without foundation. Section 12-120, Idaho Code, shall not
apply to any actions or arbitrations between insureds and insurers involving
disputes arising under any policy of insurance.
(Emphasis added).
Jackson Hop has not argued that it is entjtled to attorney fees pursuant to Idaho Code §
41-1839(4) and does not make any argument regarding attorney fees that could imply that it is
asking for fees pursuant to Idaho Code§ 41-1839(4). No matter this Court's holding on Idaho
Code 28-22-104, Jackson Hop is not entitled to an award of attorney fees pursuant to Idaho Code
§ 41-1839(4). See Farnworth v. Ratliff; 134 Idaho 237,240, 999 P.2d 892, 895 (2000) (holding

that attorney fees will not be awarded on appeal "that are not supported by propositions of law,
authority or argument."): Meisner v. Potlatch Corp., 131 Idaho 258, 263, 954 P.2d 676, 681
(1998) (same).
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F.

Farm Bureau Is Entitled To Attorney's Fees On Appeal.
If successful in

appeal, Farm Bureau respectfully requests, as an additional issue on

appeal, that it be awarded its attorney fees and costs on appeal. Specifically, Farn1 Bureau is
entitled to an award of attorney fees pursuant to Idaho Code§ 41-1839. Attorney fees under
Idaho Code§ 41-1839 will be awarded to the prevailing party on appeal when this Court is left
with the abiding belief that the appeal was brought, pursued, or defended frivolously,
unreasonably, or without foundation. See Rudd v. Merritt, 138 Idaho 526, 66 P.3d 230 (2003)
(analyzing similar language in Idaho Code§ 12-121).
Through this appeal, Jackson Hop seeks reconsideration of a decision that was not in its
favor. The facts of this case and Idaho case law, as fully argued above, demonstrate that Jackson
Hop has no reasonable basis for pursuing this appeal. Jackson Hop's claims-that the district
court could award prejudgment interest when the arbitration panel failed to address the same-is
squarely against weJI-settled case law. See Cranney, 145 Jdaho at 9, 175 P.3d at 171; Reichert,
140 Idaho at 398, 94 P.3d at 703; Woffe, 128 Idaho at 403, 913 P.2d at 1173. "[W]here the focus
of the case is on the application of settled law to the facts, the appeal is deemed to be without
foundation.'" Troche v. Gier, 118 Idaho 740, 742, 800 P .2d 136, 138 (Ct. App. 1990). Farm
Bureau respectfully requests, for the reasons asserted above, that it be awarded its attomey fees
on appeal.
In the event Fann Bureau is the prevailing party, it also respectfully requests that it be
awarded its costs of appeal pursuant to Idaho Appellate Rule 40.

IV.

CONCLUSION

Based on the foregoing arguments and those presented to the arbitration panel and trial
court below, Farn1 Bureau respectfully requests that this Court affirm the district court's decision
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to not award Jackson Hop with any prejudgment interest and to award Farm Bureau

attorney

fees and costs on appeal.
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